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EX PARTE OR LATE FILED

March 27, 1998

Ms. Magalie R. Salas
Secretary
Federal Communications Commission
Room 222
1919 M Street, NW
Washington, DC 20554

RECEIVED

MAR 2 7 1998 Ifhf- f;,
.................. 0/

CIfIIQ OF.....

Re: Notice ofEx Parte Communication in Local Competiti~!!' !Jovisions
In the Telecommunications Act of 1996, CC Docket9~and RM 9101

Dear Ms. Salas:

yesterday, on behalf ofLCI International Telecom Corp. ("LCIU
), Anne K. Bingaman,

Senior Vice President and President, Local Telecommunications Division, LCI, met with John
Nakahata, ChiefofStaffto FCC Chairman William E. Kennard. The purpose ofthe meeting
was to discuss performance measurements, operations support systems, legalities, and the
importance of a rulemaking with regard to goals and criteria. Also discussed in the meeting
were recent actions ofthe New York Public Service Commission and the possible involvement
ofthe Department ofJustice.

I have hereby submitted two copies of this notice to the Secretary, as required by the
Commission's rules. Please return a date-stamped copy ofthe enclosed (copy provided).

Please contact the undersigned ifyou have any questions.

Respectfully submitted,

D--7~~~·
Douglas W. Kinkoph
Vice President, RegulatorylLegislative Affairs

CC: John Nakahata
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Mr. WIIIm F. CIdDn, ActIng 8ecNdaIy
F...ICammunlclltto", Cornmillion
1819M StNet. N.W. - Room 222 .-._ r ••01 1M

waat\lngton, DC 20554 ........

Ra: fiic puce~_J101~.."
at.. b9,gIl eomj!lftiUii en;J-. at". ,.,ammunlclltlcme
Actaf1186

A copy afthe enclaMd WM..... today to Jake Jennings,
RadhikllKlrmarkar, VVendy Lader, Don Stockdale and Richard welch at the
Comman Canter Bureau for inclusion in 1he record '" the above _renced
pTOC8eding.

Twa cop_ ofth. NaIIce .nt bIIing IUbmIbd to the Secret8ry of the
FCC in accordance with Section 1.1208(1)(1) ofthe Commission's Rules.

Enclaeure

CC: ..._"lngs
Radhb Karmarkllr
Wendy Lader

'- lOon 8todcdele
Richard welch
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:a.: AutAcr1ty of the Ccaai••1cm to Prcaulvate OSS
Pufozmance Heasures After the Eiqhth C1rcuit t s
Ded.a1on

In light of the E1ezhth Circuit's recent decision in 1mfA

utile aeL v. J:CC, some incumbent local exc:hanqa carriers ("LEC.s")

have maintained. that the C:c:maission lacks jurisclic:tion to a.,tablisr.

Operations Support Syataus ("OSS") performance Masur_enta,

reportinq requir..-nts, enforc.m8nt procedures, and default

perfo~nce stlme1arc:ls. As proposed by LC! and CoapTel in their

joint Petition for Expedited Rulemakinq, these rules would larqely

establish measurement cateqOriesl .ethodoloqies, and report1nq

procedures that would be used to deter.mine the quality of the OSS

and ass access provided by incumbent LEes both to campetitive LEes

and to thamBelves. Thus, they would be used to determine whether

CCIIIPe1:itive LEes are reeeivinq the "nondiacriminatory" performance

m.nclateel by the Act -- .1...L., performance at: parity with that which

the incumbents themselves enjoy. The petiti.onars further propose

that da~ault standards be .mployed wh~re incumbent LEes are unable

. or lmwi.llinq to provid.e the information necessary to det.mine

whether their OSS aDd ass access are betnq provid.ed at parity (with

the incumbents always tree to ei.monstrate that their perfor.mance

for th~••lves is inferior to one or mere of those standareis and

that th.y therefore.need nat cc=ply with those particular Itanc1ards

tn providing facilities' and servica. to campetitors) .

Nothing in the Eighth Circuit's decision casts doubt on

the eoD1s81on I s authority to promulgate such rules. 'to the



..... '

' ..

ccm=cy, that. decision xe..ff1zu such author1ty • The 11gt1th

Circu1t upheld the Coausaion requlat1cns that i1Ip1__1: the

statutory requirement that aco••• to unbundled network eleents

(including specifically ass1 and sertices ~or r.sale De

"nond1scrimt Datory," and the proposea OS5 rule. would be issued

pursuant to the .... authority and tor the .ame purpose as those

ra;ulatians.

In IOWI vti1it i •• Ipll'd, the incumbent LEC. aclvanced

n-.rous challenges to the CcnDlai ssion 's regulations impl_entinq

incu1Ibmt LJ:Cs' cluties to prOVide access to untnmcller1 network

elements under Section 251 (c) (3) of the Act. '!he 21qhth Circuit,

however, largely rejected those challenqes and upheld the

Commission's rules as a lawful exercise of its deleqated authority.

-," Hast importantly, for present purposes, the Eighth Circuit upheld

41 c. r .1'.. I 51.319 (f), which requires an incumbent LEe to provide

-.....

,-'

[~ichl consist of p;re-order1nq, ordering, provisioninq,
.

..illtenance md repair, anc1 billing,' functions supported by an

inCUJlbent LEe's databases and infomation" (emphasis aclc1ecll. IaI

tOWI mil, ad., slip ap. at 130-133. The E1qhth Circuit alse

. upheld 47 C.F.a. S 51.313 (b-c) , which require. an in=-bent LEC tc

provicla ttl. carrier purchal1nq access to unbuncUed network eleaentl

with the pre-orc1erinq, provisioning, maintenance and repair, me

12ill1nq functions of the inCWllbent LEC' s operations aupport syst_'

on "tams and conc11tions ... np 1"$ favorable to the raquestinl

2
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carrier than the tams UDder which the incumbent LEC prov1cie. IU~

elements to itself" (emphasis added). ~hU5, the Eighth Circui:

upheld the lee regulations that mandate exactly what the

petitioners are .eekinq here -- equal access to incumbent LEes'

oss.
!be Cqmmi ••ion's authority to issue :equlations desiq.cied·

to assure nandiacrtminatory access to OSS is further supported by

'_. the fact that the Eiqhth Circuit also upheld numerous other

CeDission re;ulations implementinq section 251(c} (3)'s

1\oncl1scr1minat1on principle. For example, the court upheld the

CClllDlisa1on'. r.~t that "(a]n 1ncmabent LEe shall proviae •..

ngndi'q:1minltOlv access to network elements on an unbundled b••is

. . . ." 41 C.F.R. S 51.301(a) femphasis added). L1kewise, the

4. " court apprOVed the Commission's deter.mination that ntne quality of

an UDbuPdled netwo:k element, as well as the quality of the access

to such unbundled network element, that an incumbent LEC prOVides

to a request1ng telecommunications carrie: shall be It least .qual.
in quality to that which the incumbent LEe proviaes itself." 47

C.F.R. S Sl.311(b) (emphasis added). 51e 1111:2 47 C. r .1'.. S

... '

Sl.30S(al (3) (requir1nq interconnection "that 1$ at a level of

, quality that is equal to that which the incumbent LEe provide.

it.elf"): ~ S 51.305(a1 (5) (requiring interconnection on "teroms

:3
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I.IlCl c=cl1ticms that are DO 1.ss favorable than the tams and.

c:=di t1cma the~t LEe prori,cles 1Dt.~ccmn.ction to itself"1 .1

The Eigbth Circuit's t:ea~t of the Commission's so­

called ·aupe~ior ~ality rules," 47 C.F.R. S 51.305(&) (4),

51.311 tel, rather than castin; d.oubt on the Coaiss1on's paw.r to.
'--Plea&t the parity requ.ir.ents of the Act with respect to ass,

further cantims that power. In striking down these rule., the

'--' court observed that althcuqh Section 251 (c) (3) 's ncmc1iscrimination

provision does not give the Cammi.ss10n authority to require

"supar1or quality tnterconnection," it does empower the Commission

to pramulqate regulations that require incumbent tEes to provide

access to competitive LECs -equal" to their own. Igwa Util. Ig~1

slip ope at 139-40. Her.over, even while reject1n; the FCC's

"~' superior qua11ty re;ulations, the court expressly l1M • ld the

Cnmn1 ssion ' s rules manclatinq that incumbent LECs modify their

facilities to the extent necessary to provide campetitive LECs with

equal access. .ls1.. at 140 n. 33.

The statutory basis tor the Coais.!cn' s authority in

these ~.aa is clear. !he Eighth Circuit abviously recognized that

since the Ccmaission ia "specifically autho:izedh to determine

, ·what n.twark elements should be made available for purposes of
II

......

......

2. Alt:baugh the liqhth C.u-cuit clicl not addr••s ••ch of the•• nl• .s
1Dd1V1dually, the inc"mbent: I.ECIl had uJced the COurt "to vacate the
ree' s _tire F1:st :Report and order," Ipwt util. Id « at 153, Ud.
the COUD:'t :Lnate.d "upA[e] lei all of the COIa1••ion' a UDblmcll1n;
:agulat1ons except for rule. Sl.30S(al (41, 51.311(cl, Sl.31S(cl-
(!), and 51.317." 1JL. at 1S1 n.3S .
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.ubsection [2S1] (e) (3)" lila 47 U.S.C. I 2!ltdl (21: lOW' Util. Id'l

.lip op., pp. 103-104 D.10, 119 n.23), it would make riO sese if

the Camaission likwise could not aclopt rules governing' thei:

functionaliti.s. Indeed, the commission prope%ly chose in the

Lpc;al CF'l'RDatit;ion o:ri': II 259) t.o "identify .lement~ [DOt] in.

zoiqid tams, but ~ath.r by function" -- and these funeticms are

raquirlld by statute to be performed on a nondiscriminatory hasis ..

~hUI, because natwor~ .lem.n~s are defined by the functions they

perfo~, it is trivolaus to suggest that the Cammie.ign's authority

to clafine networlC elements excludes issues of pufomance. An

1nc:uJabm1t LJ:C cannot, for exampl., comply with its cluty t.o provide

UDb~dl.d SWitching -- as defined by the Commission -- by giVing

access to a switch that do.. not work for coapetiti'Ve LEes as wall

as it works for the incumbant.

The Commission's authority to promulgate rules on

nonc1isCX'Uainatory OSS performance in the resale context is also

~onfir.maQ by the Eighth Circuit's decision. ~he Eiqhth Circuit

exp:...ly Upheld the" Ccmmissi~n's authority under Section

251 (el (4) (Bl to adopt rules that "dafineO the overall sc~ of the

1JlcUllbent LEes' resale obligations." IOWA tIti1. Id." slip op. at

152-53, And as the Commission explained in its Local CQmpltitioU

Qrder, 1ts regulations requiring nondiscriminatory access to OSS

were L\so adopted pursuant to that prOVision. -. Local

Cnma.tit~gn Qtd.~ I 517 (-nondiscriminatory access to operations

s



.upport .yst.." 1. a -'tam or C01lCli1:1011 of • • • naale UDCler

. -,,' Section 2!1 (e) (oil "1 •

In .,., far fram =derminin; the co.aiss!on· s author!ty

___ to pxoauJ.qate requlations iJlpl_nt1ng the requiraaent that.
~ct L7£Cs pmvide their camp.titors with ass ancl OSS acea•• at

'1, quality equal to that which the inCUlllbent itself enjoys, the

E.1gh'th C1xcui1:'. decision reatt1ms that authority. And the rule.

proposed by ~. petitioners, atmed at measuriD; the curr-nt level

of quality ot iz1c\zm.bent LEes I OSS a. prov1d.ad to the incumbent LEes

th....lv•• and as provided to competitive carriers, are vital to

ensuring .uch equal access. Indeed, without clear perfomance

....ur..-nts and r.,portin; requir..-nts, regul.tory agencie. will

have no ability to determine Whether incumbent LJ:Cs are fulfilling'

their uondiscri m1nation Ob11qations under the ~.

It ia eqQally clear that the Commission has authority to

proaulpte regulations proposed by pet1t1oner5 that would .et

"default perfo:aumce intervals. II ~he.e default performance

1D~e~l. would take effect~ when an incumbant LEe had failed

. or r.fusec1 to supply appropriate data for any _aaur~t catepry,

.~:~ and wou1.d thus seek to enforce the Act' s parity requirements in the

, mlece of infomation from. the incumbent LEe. once the incumbent

LEe provides such information, then the pe:r:fomanc:e standlrcls would

be determined by the incumbent LEe' s own perfonuallce 1ntervals­

Ie· IIP.:.11~ LeI Camaenta, CC nocket No. 96-98, at 6-7 (JUly 16,

6
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As such, tha pe2:fomaDce atududs are well wit:h1n the

._.... lcope of the ltatut02:y authari.ty d1acu.led. above allowing the

ea-i .s1on to pz:c!llW.p.te requlatian. that require incumbent LEes to

Ii·,

pzoride equal acc••s to OSS . In tact, th... standards are

...."Ual to prnentinq 1rlcUIIbent LaCs from. clisCZ'.1a1nating ap~t

ca.pet1t1ve ~C. by limply failinq to provide the ·M.Sureaeht clata

nec.ssary to detem1ne their true level of OSS perfomance.

Horeowr, th... clafault %:Ules are also il reasonable reapcmse to the

fact 1:!1at incumbent LEes have exclusive access to most of the

info%mat1on necessary to deter.m1na their actual OSS performance;

.ett1nq default per!ozm&nce standards qi~s incumbent LEes

incentive. to came forward with into:mation reqardinq their true

18..1. of OSS parfor.mance, thereby allowinq regulators accurately

~. to d.ter.mine the quality of OSS access to which competitive LECs

are entitled.
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